DF MEDiCAL LICENSURE AND DISCEPLINE

. conduct made against Daniel chhberger M D (“Re pcnﬁeﬁt”) -after an’invastiga_tiori ‘

STATE OF RHODE ISLAND AND
PROVIDENCE PLANTATIONS
DEPARTMENT GF HEALTH; BOARD

IN THE MATTER OF:
DANIEL HOCHBERGER, M.D, _ NO. Cg6-251 -
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BACKGROUND AND TRAVEL' This matter came on to be heard before *he three. ..

member, Hearmg Committee. (“Heaﬂng Cen‘*mittge”) ef the Baard of Medeca% Llcensure: o

and Dlsc liner ("Boanﬁi in "accordance with the provisions of R.I.G.L. 5-37-5.2 o

November 12, 1997,

, Thg hearing tock' piace as a result of specification of charges of unprofessional -

by an inves’agatmg Ccmmiﬁee of the Board.

The snec:ifc‘atmn of charges !Sta?ms Exhibit 3) al!eged tha; the Re&.pondent

Vaoiated R E G. L 5 3?‘ 5. 1 as arended, (1995 Reenactment).” The charges aiieged that . .

:September 2, 1996, and October 10, 1996, the later two by certified mail, that he failed "

Fthe patfems cﬁtomey aﬁer tnree written Treguests and numerous phone requests -in- -

the Respondent recesved a reguest fsr a resspos'\se from the Board on July 30, 1988,

to respond to of the Board and was gu:lty of volatmg R i G L. 5-37-5.1 ‘fc‘r faiiure to°

furmsh ther Board mformatzcn legally requested.

The Respondent was fu*’cher charged ﬁlth failing to. provrde msagical recorcs to. .




resporid to the a‘ttorr;ey’s %equest for ?&EO?‘dS, sent the patient’s' records to the wrong

attomey, who was asca requestmg records regardi ng anniher matter, and the

Respondent had rot addressed the oihc—r aﬂom&y’s request either,
asserted that the Respondent therefore violated R.1.G.L 5. 3?—22(d)
Lastiy, it was charg@d that the marner in which the Respondent addfessed these
- requests from the Board and from attomeys on behatf of his natients rai sed the sue of
profess:orwal and mema% incompetency as cﬁntemplated Dy R LG.L. 5-37-5.1(18).
investigating Committee I of the Boarc requested tha% the hearing- panei require

a mentai and physical exammation of the Respondent S

FINDINGS OF FACT

 SUBMISSION OF DANIEL A. HOCHBERGER, M.D.. . ‘As part of his case, the

Respondent submitted a document entitled “Submi isgion of Dame!‘ A Ho‘ch‘be‘ergar 4.D.”

(E‘:’xhtbrt A) As par’t of ti’i&t submsswon Responden? noted that he makes no excuses
for not having resaaonded 1o letters of i tnqwry on behalf of the Bcard a*td tha; he held

the uEtsmate reasponab isty ‘fo Insure- 'that ahe pertment reguests for copies of the patrent’

record be sent m & tameh/ manner, He no?ed however ihat uﬂbeknewnst to hrm”

p"‘!'aOPd“y the records that were r‘etguesied by the compiammg attoriey was ‘a separate’ ©

and distinct matter from anr earlier claim bemg puysued by- another attorney r@latmg to

the same patient.

The Resporident argued that when he responded o tha atiornay involved in thet,,

‘major c!azm by sending that aﬁomey the patient's reccrds, he “mistakenly believed he

had resolved the imbroglio.”



The Reﬂ,pondent pomt@d out that l“ was not his paf:sent who was mai;ing the
compiamt but ratner the patlent s attomey, ar)d that the patient, herself, nevgér askad for |
copies of ner records persomatfy. . 7 |

- In.support. of this issue, the Respondent submitted an Aff;
~ patient, which stated that thn pat:ent was a pat ient of the Respondent fos* rany years, = -
‘ had aEways fourd. the Respondent's medicai judgmert, - timeliness af carm and
professional GOR’ED&SMQH tc:: be @xceﬂeni and that th@ patzent never persénal!y
requesteri a copy of her medical records from the Respondent
The Affidavit aur'ther pointed out tha’c fhee pa‘aez‘it h&d ‘cwo separata peroona! mjury - = = =

the Board, was for a “minor bump on *ha head” She: furthef stated under oath that

practaces tha‘t had abss[utefy e rmpact on. pa‘teent care or safety bt mere!y‘
inconvenienced a plaintiff attc:amey"(’ndt'the'patier[t~ciiénf:)." ' “ o

The Hearing Ccmmlttee has caref ulty examzned these and other statementsin® -
the Rosponczent s Exnibif A “Submission.”

JOINT. smmmm OF. umrgpuma FACTS At the hearmg, by agresment

between the attorneys for the Respondent and the nvestsgatmg Commst&aé of the

Board, bcﬁ;h of whom sngned the dccumen'i a Joing Sta'tement of Undlsputed Facts




(“state.meét") was submiﬁeﬁ. -(Exmbit 2)= Tha'E: S‘taiemant'identiﬁed the patient, ncted
_ Lha‘r she sustamed an mjury orz Februaﬁy 5 1995 and was ireated by the Responﬁer‘:t

The stipulated facts further sh owed ‘thai on F”ebruary 28,7 1985, a medical

authorization was sentl by the patient's atmmey Stephen M. Rappopert to-the -~ - -

| Respbndént The relevant docu*raent is comamed iry ‘State's' Exhibit 1 (letter and
ﬁuﬂ"lD!‘]Z&t!Oﬂ of February 28, 1995). |

, Accc:arding 0 the undisputec facis:,' the Féespentie’n{’s 'c;Jfﬁc:rel on March 31, 1995,
recgﬂesteci $75 for a fes for the information, and this was sent to the R@spendent s ofﬁce :
eon August 29 1995, The vhpck was cashecﬂ bu*t the records weré not sent. -

Thereaﬁer, the requesting attorney’s office contacted the Respondant’s office,

r@quasting th@ aareeerdé or n%rae‘te&n oncasions, beiween September 1995 and July -

- 1996 On JulV 15,1988, the patient's ai'tomey called the Rﬁsgondent’s office and Eeﬁ a
. messaaqe mdsca -sng-tha he would be f" Emg a complaint with the Medical Board if in fact
he did rot gat the reports. On July. 23 1996, said attorney wrote ti} a latter o the Bsard

on ’zhzs maﬂ@r Said !e:tter is. con‘famad in the States Exhibit 1. The letter detailed the

ac;tlv;ty relat ing to the rec;uest for rea..ords and noted thet:a cdpyﬁ was sent -tio .the patient - - - - - -

and t¢ the Rewpendent

The letter at the end of the last fuil paragrapﬂ stated “[c]n behalf of my ohent we
-are asking for =mmed:aie action'to be taken T

The stipulated facts further siate that the BQard sent a capy of the complaint fo
the Respondent and requested & response on Ju!y 30, 1996, September 2, 1996 (via
certified mail), and October 10. 1996 (via certifiad mail). Whén'the'Respandem‘ did-

4



~ to the Board mformaﬂon re atmg fo the matter in which At’tomey Ca!vmo represented

finally respond to the Board, he "respbndéd by séndéng copies of documents that ke had

faxed to the wrc:mg attorney The Respondent faxed cnp!es of medical rec,ords fo.

Attomey Cah/mo who r@presentﬁd the- patient on ancther personai injury mattar.

The Respondent accordmg to the “statement” at page 2, responded by sending

A letter dated February 13, 1897, ?Tc;m Attorney - Rappopori to “Diane” at Dr,

Danizl Hochbergers dffice noted that the altomey had not received mmdzca! repcrte:.

reiatmg tz:) the ncfdent that occurred {o hi"% client (the patten‘t) or 216195, The Ietter C

_ fur‘her mt&d ‘that the' voiummous recards that. were received b‘y the attemeys office

- fe om ‘the Reapmndent and directly- fmm ‘he Depart*nent z:)f Health, Board of Medical

L:c#nsure and Disgiplihe, did'hot ¢oritain any reports re!aimg to that acmden* oo
The Iet&er mquzred “[c}oufd ym, kmdfy %et me know ’where those f'ecords are.”
At the hearmg, both the Respendent and. his attc)mey speke aﬂd answerecé

questions posad by thse Hearmg Cvmmfttae Resrjondeni said that the issue of where

the problem came up was that he didn’t realize that ‘thpre were two oas«ﬂs (Recofd at -

22) He said that any. iewrd that wcuid have been sent’ o Attorney Calvino the same

|dentscai record was sent io Attorney Rappoport (Record at. 23} He -said- tha% even o

‘when he hrc:ught the cover- tc: cover recard :m,iudmcs Both'i inCidencés td the Board, he

still had not realized thaf thére was a second case involved. {Record at 24) He said it

turned out to be one page that Attorney Rappoport was ioekmg for and he gave him a



cover to cover massive copy (Rec ord at 24) He said thera was a misunderétandlﬁg on
~ his part hat there werg ’swe cases. (Record at 25)
He said he looked af ‘thga Board’s request, didn't read it \?erijazétim,: andfigured the -
' ;eco;c:!s ﬁad bean sent. =(i‘?iec:or’e:i at 25-26)
As to the certified Board request he sasd his reco[iectzcn was once again that me

. records had indeed been sent and he was in compliance. (Record at 26)

CONCLUSION

Based unon the reccard ‘evicence and exhibits p?es,ez":‘ted the - i-ieénng SR
_ Commt‘tee f‘ ﬂds anci conciudes that the Respondent violated R.1.G.L. 5-37-5.1 and was
guslty of unprc»fessionai conduat by far!mg to previde; as aiieged in paragraph 2 of the = *
, C:harges medical recordo to the'patient’s attorney in'viclation of R LG.L. 5-37—22(d)
The Hearmg Committﬁe further fi nds and csnc!udes that the Respondent $0
failed to responci %0 t%‘te official requests of the Board that his conduct was
-unprofessmna condum‘ in. violation of R. i G. L 5 37-8.1 fos falEmg t&‘) furmsh tc the Board:
mfo;ma‘tson iegaﬂy requested by the Board.
777777777 After ronqndmrrng and W&ighmg the ictalaty of the' evadericp present in th;z" "r;c;orcf : S
the Hearmg Commitiee finds and conciudes that the Respondent’s conduct requnres-

that a reprimand be imposed ‘and: that ‘h@ Respo*’ldent submit to ‘the mental and

phys;cai examination requested by the- Investigating Committee of the E:Board



In accordance with the .f indings aﬂd conclusions t;et forfh in" the Decision, the

" Hearmg Comrmnittee of the Board makes the following Order:;

(&hmperson an

1. Thatthe R%pondent-be reprimanded.

2. . That the' Respondent submit to a ‘mertal and physnc:ai examtnatmn in

accordance with the pretacot established by the Bcard wth t*xe Physician's Health -

(‘cmmuttee of the Rhode Island Medical Soc,,:ety

3. That the Resgzandent pay an ;acfmmzstra‘ttve cost of Five - Hundred

($500 003 Dollars. -W

/ENTEHEDthEs 50 day ofDea,ember 199:.? SR
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Faul E. Sapir, M.D.) /
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Vaigardt Coughln 2~

Public Member of the
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RATIF]EE AND AP?ROVED BY THE DIRECTOR OF HEALTH:

Sl At 1 MPY

Patricia A..Nolan, MD, MPH.




MOTIC&
ThIS Dems ion may ne appealed f{o the Supenar Court of the State of Rhcde

CERTIFICATION

. | hereby certify that i mailed 2 true cepy of the within Deczs;on io Bruce Mcintyre S

. Esg. .at Depdﬁmem c:sf Heaith Reom 205; Providence. Rhode Island, 02908 and to
Willizm F. White, Esq Tate & Eli fas, One Prs\ndence Washlngtcn Plaza, Providence,

Rhcae Istand 02893, sent on this D%" _day of December, 1997.
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